A Study on Administrative Review Clauses in Chinese International Investment Agreements by 李宗耀
 学校编码：10384                     分类号      密级 ___ 




硕  士  学  位  论  文 
 
中国国际投资协定中的行政复议条款研究 
A Study on Administrative Review Clauses in Chinese 




专  业 名 称：国际法学 
论文提交日期：2016年 4月 
论文答辩时间：2016年  月 
学位授予日期：2016年  月 
  
答辩委员会主席：           



































另外，该学位论文为（                            ）课
题（组）的研究成果，获得（               ）课题（组）经费


































（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于    年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 
























































The principle of exhaustion of local remedies is an important rule under 
customary international law. This principle originates from diplomatic 
protection and extends its application to other fields of international law. One 
key feature of international investment treaties is to allow investors to settle the 
disputes with host States through international arbitration instead of local 
remedies, which weakens the role of local remedies. However, host States still 
have the right to require investors to exhaust local remedies before submitting 
to arbitration. Various States began to re-examine investor-State arbitration 
regime and a trend of return to local remedies is emerging. 
Specifically in the Chinese investment treaties, an empirical study shows 
since later 1990s, China has consistently required investors to exhaust 
administrative review in almost all the investment treaties which broaden the 
jurisdiction of arbitral tribunals. This represents a clear treaty-making policy of 
China. Taking a closer look at those administrative review clauses, it can be 
seen that the forms of such requirement, the Parties which make such 
requirement and the time limit of administrative review differ in the treaties, 
and thus may bring different results in their application.  
So far arbitral tribunals have not made any award involving administrative 
review clauses in Chinese international investment treaties. Taking into account 
of Chinese domestic law on administrative review and opinions of arbitral 
tribunals in similar cases, several problems can be expected, including the time 
period for applying to administrative review is limited, the nexus between 
administrative review and jurisdiction of arbitral tribunals is not clear, and the 
risk of bypassing administrative review through invoking Most-Favored-Nation 
treatment also exists. Further, the most recent domestic legislation and 
investment treaty show the requirement of administrative review as a 
precondition for arbitration becomes more flexible. China is probably reviewing 
its treaty-making policy and a shift of its attitude in the near future is likely to 
be on the way. 
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双边投资协定 
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自由贸易协定 
ICSID International Centre for Settlement of Investment 
Disputes 
解决投资争端国际中心 
ICSID公约 Convention on the Settlement of Investment Disputes 
between States and National of Other States 
解决国家与他国国民间投资争端公约 
外交保护草案 Draft Articles on Diplomatic Protection 
外交保护条款草案 
国家责任草案 Draft Articles on Responsibility of States for 
Internationally Wrongful Acts 
国家对国际不法行为的责任条款草案 
UNCTAD United Nations Conference on Trade and Development 
联合国贸易和发展会议 
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引    言 
自联邦德国和巴基斯坦于 1959 年签订第一个双边投资协定（Bilateral 
















① 本文中的“国际投资协定”（International Investment Agreement, IIA）或“投资协定”包括双边投资协
定（BIT）和自由贸易协定（Free Trade Agreement, FTA）中的投资章节。 
②  参 见 UNCTAD ． International Investment Agreements Navigator ［ EB/OL ］ . 
http://investmentpolicyhub.unctad.org/IIA，2016-03-20. 
③ 陈安．中外双边投资协定中的四大“安全阀”不宜贸然拆除［A］. 陈安． 国际 
经济法学刊(13)［C］. 北京：北京大学出版社，2006．3-37. 
④ August Reinisch和Loretta Malintoppi列举了外国投资者可以寻求的五类救济：国内法院、ICSID体系、
其他机构仲裁与特别仲裁、外交保护和国际性法院与法庭。实际上，第二、三类都属于国际仲裁，而
在国际性法院与法庭寻求救济同样依赖于母国的外交保护。参见，REINISCH, AUGUST AND 
MALINTOPPI, LORETTA. Methods of Dispute Resolution ［A］．PETER MUCHLINSKI, FEDERICO 
ORTINO AND CHRISTOPH SCHREUER. The Oxford Handbook of International Investment Law 
［C］．Oxford: Oxford University Press, 2008．691-720. 
⑤ Art.1, Draft Articles on Diplomatic Protection, in 2006 YBILC II (2), U.N. Doc. 
A/CN.4/SER.A/2006/Add.1 (Part 2). 
⑥ Case concerning the Barcelona Traction Light and Power Company Limited (Belgium v. Spain), Second 
Phase, 1970 I.C.J. 4, 44；周忠海.海外投资的外交保护［J］．政法论坛，2007，（3）：53-63. 
⑦ 中国在部分国际投资协定中明确排除了外交保护，例如 1988年中国-日本 BIT第十一条第八款，1993




































































① See, Venezuela’s Withdrawal from ICSID: What it Does and Does Not Achieve [EB/OL] 
http://www.iisd.org/itn/2012/04/13/venezuelas-withdrawal-from-icsid-what-it-does-and-does-not-achieve/, 
2016-03-20. 





同日本的 FTA中并未纳入，参见 AUSTRALIAN DEPARTMENT OF FOREIGN AFFAIRS AND TRADE. 
Investor-State Dispute Settlement [EB/OL]. http://dfat.gov.au/trade/topics/Pages/isds.aspx, 2016-03-20; 
KURTZ, JÜRGEN. Australia’s Rejection of Investor–State Arbitration: Causation, Omission and Implication 
[J]. ICSID Review, 2012, 27 (1): 65-86; TRAKMAN, LEON. Choosing Domestic Courts over Investor-State 
Arbitration: Australia’s Repudiation of the Status Quo [J]．UCLA Law Journal, 2012, 35(3): 979-1012. 
③ See for instance, After South Africa, Indonesia takes a brave decision to terminate its Bilateral Investment 
Treaty with the Netherlands ［EB/OL］. 
http://www.somo.nl/news-en/after-south-africa-indonesia-takes-a-brave-decision-to-terminate-its-bilateral-inv
estment-treaty-with-the-netherlands, 2016-03-20. 
④ SCHREUER, CHRISTOPH. Calvo’s Grandchildren: the Return of Local Remedies in Investment 
Arbitration[J]. The Law and Practice of International Courts and Tribunals, 2005, 4: 1-17. 
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